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BRIEF OF APPELLANT 
JURISDICTION 
This Appeal is taken pursuant to Sec. 78-2a-3, Utah Code 
Annotated 1953 (as amended). The Defendant - Appellant was 
found guilty of Distribution of a Controlled Substance, pursuant 
to Sec. 58-37-8 (l)(a)(ii) Utah Code Annotated 1953 (as 
amended), a felony of the second degree in the Second Judicial 
District Court, in and for Davis County, State of Utah on the 
19th day of October, 1988. The Defendant - Appellant appealed 
his case on November 15, 1988. 
ISSUES 
1. Can the Defendant - Appellant be found guilty of 
Distribution of a controlled Substance when no distribution of a 
controlled substance took place. 
2. Whether or not Defendant - Appellant's constitutional 
rights were violated when evidence offered and received at 
trial (over the objections of Defendant - Appellant's attorney) 
was obtained by police for a promise to Defendant that the 
evidence would not be used against him. 
3. Whether or not there was sufficient evidence 
presented at trial to find Defendant - Appellant guilty of 
Distribution of a Controlled Substance. 
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DETERMINATIVE, CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES 
AND RULING 
Sec, 58-37-8 (l)(a)(ii) Utah Code Annotated 
(1953 as amended) prohibited act A—Penalties' 
(a) Except as authorized by this Chapter , it 
is unlawful for any person to knowingly and 
intentionally:.... 
(ii) distribute a controlled counterfeit substance 
or to agree, consent, offer or arrange to distribute 
a controlled or counterfeit substance." 
Sec. 86-2-103 Utah Code Annotated (1953 as amended) 
"A person engages in conduct: 
1) Intentionally, or with intent or willfully with 
respect to the nature of his conduct or to a result 
of his conduct, when it is a conscience objective or 
desire to engage in the conduct or cause the result. 
2) Knowingly, or with knowledge, with respect to his 
conduct when he is aware of the nature of his conduct 
or the existing circumstances. A person acts 
knowingly, or with knowledge, with respect to a 
result of his conduct when he is aware that his 
conduct is reasonably certain to cause the result." 
Utah Law Section 76-1-501 states in part "A Defendant 
in a criminal proceeding is presumed to be innocent 
until each element of the offense charged against 
him is proved beyond a reasonable doubt. In absence 
of such proof, the Defendant shall be acquitted." 
Utah State Constitution Article 1, Section 14 
"The right of the people to be secure in their 
persons, houses, papers and affects against 
unreasonable searches and seizures shall not be 
violated " 
United States Constitution 4th Amendment 
"The right of the people to be secure in their 
persons, houses, papers and effects, against 
unreasonable searches and seizures, shall not be 
violated...." 
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STATEMENT SHOWING NATURE OF PROCEEDINGS 
This appeal is taken from a decision of guilty, entered by 
a jury, in the Second Judicial District Court for the Crime of 
Distribution of a Controlled Substance for Value, a second 
degree felony. 
STATEMENT SHOWING NATURE OF PROCEEDINGS 
On October 28, 1988, Lon Brian received confidential 
information that one Adam Hicks was selling cocaine.(T.46) 
Based on this information, Lon Brian made contact with Adam 
Hicks by telephone and made arrangements to meet him at his 
house on October 29, 1988. (T.47). 
On October 29, 1988 Lon Brian and a confidential informant 
met Adam Hicks in Layton, Utah. At the meeting at Adam Hicks* 
residence, Gary Clark was also present (T.49). 
The confidential informant and Adam Hicks went in the back 
room while Lon Brian and Gary Clark stayed in the front room 
(T.51). Adam Hicks came out and at Adam Hicks' direction Gary 
Clark made some telephone calls, no one was reached by phone 
(T.67) . 
Adam gave an address in Ogden and directed that he, Lon 
Brian and the confidential informant to go there together. 
(T.68) Adam Hicks took the confidential informant to Ogden with 
Lon Brian and introduced them to Pat Johnson. (T.69) Gary Clark 
was not present and didn't arrive until after they had talked 
about buying the cocaine, the price of the cocaine, and the fact 
that Pat Johnson said she could get cocaine for the confidential 
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informant. (T.71) Based on the discussion the parties agreed 
to pick up the cocaine at a Motel at a later date, the specific 
motel would also be determined later (T.73). All the 
arrangements made on October 29, 1988, never came about (T.79). 
Lon Brian contacted Adam Hicks on the following day and made 
four subsequent phone calls to Adam Hicks (all of which were 
after October 29, 1988) (T.74) and several trips by Adam Hicks 
and Lon Brian to Ogden in all of which Gary Clark was never 
present (T.85). On November 5, 1988 Lon Brian bought 
approximately an ounce and a half of cocaine from Pat Johnson 
(T.90). Again Gary Clark was not present. On November 5, 1988, 
Lon Brian went to Gary Clark and told him if he gave him all the 
drugs and paraphernalia in the home that no charges would be 
filed against Gary Clark for those items (T.194). Gary Clark 
then handed Lon Brian various glass tubes, vials and chemicals 
subsequent testimony was received that these items could be used 
in connection with controlled substances. (T.194, 195, 193) 
SUMMARY OF ARGUMENTS 
1) The Defendant - Appellant can not be found guilty of 
Distribution of a Controlled Substance for Value because no sale 
ever took place. In order to convict a person of a crime you 
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must show that the arrangement or offer was consummated. That 
is, a person who is charged with arranging something can only be 
found guilty if the arrangement is fruitful, i.e., that his 
arranging of the particular crime resulted in that crime taking 
place. In the present instance there was never any distribution 
of cocaine and despite attempts by the Narcotics Officer and 
Adam Hicks to purchase cocaine no sale of cocaine was done 
pursuant to the arrangements made with Gary Clark was present. 
2) Lon Brian obtained evidence from Defendant -
Appellant by a promise that no charges would be filed against 
him if he would voluntarily turn evidence over to Lon 
Brian. That is not giving evidence freely and voluntarily. 
That is giving evidence based on a promise, it was received in 
violation of Defendant's - Appellant's Constitutional rights. 
Defendant's - Appellant's attorney objected to the admission of 
the items, but the Court over-ruled the objections and allowed 
them to be offered at trial for the jury to pursue. It was a pre-
judicial error and extremely harmful to the Defendant -
Appellant and a new trial should be ordered with the Court 
directing the District Court not to allow the items into 
evidence. 
3) There was insufficient evidence to convict the 
Defendant - Appellant or arranging for the sale of a controlled 
substance. Adam Hicks was the one who arranged for the 
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distribution of cocaine, and that distribution didn't take place 
till November 5, 1988, six days after the first time Lon 
Brian had contact with Adam Hicks "allegedly" and arranged for 
the sale of the cocaine. 
On October 29, 1988, the evidence at trial shows Defendant -
Appellant did little, if anything, to arrange for the sale of 
cocaine- Adam Hicks went in the back room and talked with the 
confidential informant about the purchase of cocaine. Adam 
Hicks had the telephone number of the person to contact. Adam 
Hicks took Lon Brian and the confidential informant to Ogden. 
Adam Hicks talked to Pat Johnson and made arrangements to buy 
the cocaine later from Pat Johnson. Defendant - Appellant 
didn't even arrive until after the the conversation was over and 
even the negotiations that were made did not result in the sale 
of any cocaine. Adam Hicks was contacted several times after 
October 29, 1988 and finally after several calls and several 
trips by Lon Brian and Adam Hicks to Ogden, without Defendant -
Appellant or any contact with him, a buy was made. There is not 
enough evidence to show that Gary Clark arranged for the sale of 
cocaine. 
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ARGUMENT 
POINT I 
CAN THE DEFENDANT - APPELLANT BE FOUND GUILTY OF DIST-
RIBUTION OF A CONTROLLED SUBSTANCE WHEN NO DISTRIBUTION 
OF A CONTROLLED SUBSTANCE TOOK PLACE. 
The Defendant - Appellant was charged in the information 
with distributing, agreeing, consenting, offering, or arranging 
to distribute a controlled or counterfeit substance. Since 
there was no sale of a controlled substance and the State 
directed it's case including it's closing argument to arranging 
the distribution of a controlled substance the Defendant -
Appellant will direct his argument to the charge of arranging 
for the distribution of a controlled substance. 
Defendant - Appellant respectfully submits that there can 
not be a finding of guilty to arranging for the distribution of 
a controlled substance for two reasons. First there was in fact 
no sale of a controlled substance that evening, despite Adam 
Hicks had the ability, the knowledge, the wherewithal to in fact 
arrange for the sale of a controlled substance. 
Arranging, by common understanding is a process between two 
or more parties to reach an understanding, to provide 
information of facts for a preliminary agreement that something 
will occur or a final settlement will take place. Webster's New 
World Dictionary of the American Language defines arranging as: 
"1. To put in the correct order...." 
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There were no arrangements made on October 29, 1988, to 
purchase a controlled substance. There might have been an 
attempt by Adam Hicks to arrange for the purchase of a 
controlled substance. There was apparently a request by the 
confidential informant to Adam Hicks (the record reflects they 
went in the back room, allegedly to discuss the sale T.51). The 
parties then go to Ogden. In Ogden further statements about a 
possible deal at a "later" date in a yet unspecified motel 
(T.173) occur. Nothing was put in the "correct order" as 
defined by Webster, there were no definite plans made no 
preliminary agreement there was talk about putting a "buy" 
together. But it still needed additional details and facts 
before it was arranged. The transcript makes it obvious that 
additional things needed to be worked out before the deal was 
arranged. Lon Brian called Adam Hicks several times and went to 
Ogden with him several times before all the details were 
finalized. The statute doesn't talk about partial arranging. 
The statute makes it clear you must arrange for the 
distribution. You can't be charged with arranging to deliver 
something when the item was never delivered. 
One Utah case touches on the elements to prove a person 
guilty of arranging for the sale of a controlled substance. In 
State v. Harrison 601 p.2d 922 (Utah)(1979) the Utah Supreme 
Court stated: 
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"Offense of arranging for the sale of a controlled 
substance for value does not require actual distri-
bution, although evidence of actual sale may be 
helpful or even necessary in proving knowledge or 
intent, all that is needed is arrangement for such 
distribution coupled with knowledge or intent." 
(emphasis added) 
The Supreme Court seems to be saying that it is hard to 
prove intent without an actual sale. In the present case there 
wasn't even a complete arrangement, at best there was an attempt 
to arrange a buy. 
The second part of Point I is also important to consider. 
Gary Clark the Defendant - Appellant provided absolutely no 
facts, information, or knowledge to assist in the arrangements 
to buy a controlled substance. When the Officers came to Adam 
Hicks' residence, Hicks and the informant when in the back room 
to discuss the sale (T..51). Gary Clark stayed up in the living 
room. Adam Hicks then supplied the telephone number to call in 
Ogden (T.51), Adam Hicks then took Lon Brian and the informant 
to Ogden (T.68) and Adam Hicks worked out details for a possible 
buy of the controlled substance, at Pat Johnson's in Ogden all 
before Gary Clark even arrived at Pat Johnson's house (T.71). 
Further over the next six (6) days during which all the details 
were finalized and a buy was ultimately consumated, Gary Clark 
was never contacted or present. 
A person should not be convicted of arranging for the 
distribution of a controlled substance when he couldn't and 
didn't have the ability, facts, knowledge, or wherewithal to 
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make arrangements. Further, there was absolutely no evidence on 
the record that he supplied anything necessary for the arranging 
of a controlled substance. 
POINT II 
WHETHER OR NOT DEFENDANT - APPELLANT'S CONSTITUTIONAL 
RIGHTS WERE VIOLATED WHEN EVIDENCE OFFERED AND RE-
CEIVED AT TRIAL (OVER THE OBJECTIONS OF DEFENDANT -
APPELLANT'S ATTORNEY) WAS OBTAINED BY POLICE FOR A 
PROMISE TO DEFENDANT THAT THE EVIDENCE WOULD NOT BE 
USED AGAINST HIM. 
The State offered items into evidence over the objections 
of counsel that violated Defendant - Appellant's rights. It is 
a well established principal of law, based on both the United 
States Constitution and the Utah Constitution that a person's 
property cannot be subject to unreasonable search and seizure. 
Utah State Constitution Article 1, Section 14 
"The right of the people to be secure in their 
persons, houses, papers and effects, against 
unreasonable searches and seizures, shall not be 
violated...." 
United States Constitution 4th Amendment 
"The right of the people to be secure in their 
persons, houses, papers and effects, against 
unreasonable searches and seizures, shall not be 
violated...." 
The items offered by the State and accepted to by the Judge 
on the basis on consent was in error. 
The State brought several items of possible drug 
paraphernalia into the Court room, testimony was given as to 
where each item was taken, where it went and where it was 
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stored. There was also testimony on the basis for obtaining the 
evidence. The Defendant - Appellant's counsel waited till it 
was his turn to cross examine. During cross-examination it was 
determined that the Officer made a deal with the Defendant -
Appellant to get the evidence. The transcript at page 193 
Q: Officer Brian, did I understand that you correctly 
when you went to the residence, your previous testimony 
wasf when you went to the residence you said, if you 
give me the stuff I won't file any possession of 
paraphernalia charges against you? 
A: I don't believe I testified to that. 
Q: What specifically did you tell him then? 
A: I don't recall word for word what I had told him. 
I, in picking up paraphernalia after an arrest on an 
individual, usually I like to tell them that it would 
be a good idea to get all the paraphernalia out of the 
house so that it doesn't come back on them at a later 
date. 
Q: So that it doesn't come back on them at a later date? 
A: Yes sir. 
Q: Did you explain that to him, did you say anything? 
A: Yes, I explained that to him. 
Q: What did you say? 
A: I explained to him as I stated before, in contacting 
him at the door, I indicated to him that Adam had told 
me that there was paraphernalia and certain items in 
the house. Ah, I informed him that I would like to 
pick those items up so that they don't come back and 
charge him with possession and have something come back 
on him at a later date. 
Q: So in other words you were saying, if he gave them to 
you now you wouldn't be charging him now? 
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A: I believe that was right. 
Q: So if he were to give you those things at that point 
you wouldn't charge any charges against him if he 
gives you the paraphernalia or things like that? 
A: I believe that would be assumable. 
There are exceptions to obtaining evidence without a 
warrant as dictated by both the Utah Constitution and United 
States Constitution. Of of those is a consent search, that is, 
a person waives his constitutional rights and allows the 
Officers to search or seize evidence. The State in the present 
case offered the evidence into Court on the basis that Gary 
Clark waived his constitutional rights and consented to taking 
of the property. 
There are several guidelines concerning a consent. The 
landmark case on consent the landmark case on consent searches 
is Schreckloth v. Bustamontz, 412 U.S. 218r 93 S. ct. 204 36 L 
Ed 2d 854 (1973) . The United States Supreme emphasized that 
consent searches are both valuable and convenient to law 
enforcement, but the burden of proving that consent to a search 
is voluntary rests on the prosecution. The Court states that the 
standard of proof is voluntarily as demonstrated by the 
totality of the circumstances. In the present case it is obvious 
the consent was not voluntary. Gary Clark was threatened with 
possible prosecution if he didn't turn certain items over to the 
police. Defendant - Appellant respectfully states that he is 
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aware of few stronger threats than criminal prosecution unless a 
person complies. 
The Utah Supreme Court has also stated much the same 
principal in State v. Wittenback 621 P.2d 103 (Utah)(1980). The 
Supreme Court listed a set of factors which may show a lack of 
duress or coercion. Indication that you can't have a voluntary 
consent if duress or coercion is present. When a police officer 
states or even implies items must be turned over to him or 
criminal charges could be filed. It is clearly coercion and 
duress and the Court should at a minimum reverse this matter and 
send it back for a new trial with instructions that the evidence 
introduced was taken in violation of Gary Clark's constitutional 
rights. 
POINT III 
WHETHER OR NOT THERE WAS SUFFICIENT EVIDENCE PRESENTED 
AT TRIAL TO FIND DEFENDANT - APPELLANT GUILTY OF DISTRI-
BUTION OF A CONTROLLED SUBSTANCE. 
Utah Law Section 76-1-501 states in part: 
"A Defendant in a criminal proceeding is presumed 
to be innocent until each element of the offense 
charged against him is proved beyond a reasonable 
doubt. In absence of such proof, the Defendant 
shall be acquitted." 
There is not sufficient evidence to prove Gary Clark guilty 
of arranging for the distribution of a controlled substance. 
The record is full of the various acts that Adam Hicks did to 
facilitate the attempted arranging for the distribution of a 
controlled substance. 
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Even the alleged negotiations, if in fact they occurred, 
were done in the back bedroom of Adam Hick's residence while 
Gary Clark was in the front room. If the State wants to submit 
that the arrangements were not done at Adam Hicks" house, but 
rather up at Pat Johnson's—all the negotiations there were done 
before Gary Clark even arrived. 
Gary Clark provided no names, or contacts on where to get 
the controlled substance* Gary Clark didn't even discuss the 
price of the controlled substance or express any knowledge about 
it. Gary Clark was not the person Lon Brian contacted after the 
alleged attempt to distribute. Simply put Gary Clark had 
nothing to do with any criminal activity. On October 29, 1988 
and was simply in the wrong spot at the wrong time. There is 
insufficient evidence to convict Gary Clark of Distribution of a 
controlled substance and the jury decision of guilty should be 
reversed. 
CONCLUSION 
Defendant - Appellant respectfully requests the Court to 
reverse the conviction of the jury to find Defendant's 
constitutional rights were violated and send the matter back for 
a new trial. 
DATED thisfc? day of March, 1989 
SVEN C. VANDERI/INDEN 
Attorney for Defendant - Appellant 
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CERTIFICATE OF SERVICE 
I hereby certify that I served a true and correct copy of 
the foregoing document this day of March, 1989, by first 
class, U.S. Mail, postage prepaid upon: 
The Attorney General 
State Capital 
Room 236 
Salt Lake City, Utah 84114 
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